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UNITED STATES DISTRICT COURT FOR
THXE DISTRICT OF COLUMBIA

SAVE THE MANATEE CLUB, et al,
Plaintiffe,

Civil No. 1:00CY-00076 (EGS/IMF)

<
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Federal defendants Gale Norton, Secretary of ;(ha Interior, Steven Williams, Director, Fish and
Wildlife Service, (collectively the “Interior defendants™), and federal defendamts Lt. Gen, Robert B.
Flowers, Commander and Chief of Engineers, Us. Armmy Corps of Engineers, Thomas E. White,
Secretary of the Army, (collectively the “Corps defendants™) hereby file their response to this Court's
onder to show cause why they should not be held in contempt for violation of this Couzt’s orders dated
January 5, 2001, and Jannary 17, 2001, for their failure to designate manatee refugees and sanetuaries
thronghout peninsular Florida.¥ Neither the Interior defendants nor the Corps defendants have acted

in 2 manner that a finding of contempt is warranted.

y The original complaint named: Lt. General Joe N. Ballard, Chief of Engineers, Atmy Corps of

Engineers; Louis Caldera, Acting Secretary United States Department of the Army; Jamie Rappaport
Clerk, Director, US Fish and Wildlife Service; and Bruce Babbitt, Sectetary, U.S. Dept. of Interior.
Each are named in their official capacity as the heads of their respective agencies, Pursuant to Fed. R.
Civ. P. 25(d), each of these agency heads was replaced by their successor named above. However, at
the time the decision to publish the final rule designating two manatee protection areas was made; the
present Fish and Wildlife Service Director had not yet taken office, and Marshall P. Jonies was serving
as the Acting Director.



As explained in detail below, the law goveming the contempt sanction makes clear thatitis a
drastic remedy, to be imposed only where an individual violstes  specific court order that is clear and
unambiguous, requiring hira to perform or refrain from performing a particular act or acts. In this case
the Interior defendants believed that their actions substantially complied with atl of this Court’s orders,
including the order calling upon them to designate refuges and ganctuaries throughout peninsular Florida,
ag they had interpreted the order. For reasons stated by the couxt in its Memorandumn Opinion of July
9, 2002, the court interpreted the court approved settlement agreement in a fashion different from that
of the Interior defendants, and has interpreted the Interior defendants’ own actions in a manner d1fferutt
than the Interior defendants believed they would be interpreted, Having now received this Court’s
differing interpretations, the Interior defendants arc moving with all possible speed to correct their
actions to be consistent with this Court's expectations. Therefore, a contempt finding to force
compliance with this Court’s orders is not necessary.

The Corps defendants should not be held in contempt of court since it is imdisputed that the
Corps was not ever involved in the actions giving rise to the plaintifis’ allegations of breach of the
consent decree. The portions of the consent decrec that this Court has found to have been violated did
not impose any obligations upon the Corps or involve the Clorps defendants in any way. Further, the
astions or lack of action found to violate the consent decres were not actions that were taken of were
supposed to be taken by the Cosps defendants. It would be both improper and unfair to attribute any
action or lack of action by the Entarior defndanis o the Corps defendants, who are not statubarily
responsible for and were not involved in any way with designating manates refuges or sanctuarics.

BACKGROUND

L Procedural Background



On January 5, 2001, this Court approved settlement of a case brought by plaintiffs, Save the
Manates Club et al. (“SMC"), against the Interior and Corps defendants alleging violations of the
Endaagered Species Act ("ESA™), Marinc Mammal Protection Act (“MMPA™), National
Environmentai Policy Act (“NEPA™), and the Administrative Procedure Act (*APA”). Exhibit A,
Settlement Agreement. The plaintiffs’ complaint alleged that the Corps violated the ESA by issuing
permits that allowed construction of boat docks withoutt MIMg with the Fish and Wildlife Service
(“FWS") under section 7 of the ESA onlan.individual or programmatic basis, by issuing construction
permits that resulted in unavthorized take of manatees, and by failing to develop and carryout a
conservation program for manatees. The plaintiffs further alieged that the Corps’ issuance of the
construction permits also violated NEPA and the MMPA since the take of manatees was not
authorized under the applicable MMPA regulations. Finally, the plaintiffs claimed that the FWS
violated the APA by failing to submit for public notice and comment a document it generated to provide
advance guidance to the Corps on the scope and contents of the documents that it mectédtorecaive
to completo consultations on the dock construction permits. | .

This Htigation was settled by a January 5, 2001, consent decree. The decree required several
different actions by cach of ths federal defendants. That decres provided: 1) the FWS would engage in
Dotice and comment rulemaking to propmilgate small take regulations pursusit to the MMPA pursuznt *
to a schedule; 2) the FWS would publish for public notice and comment jts intatim guidance document -
for use pending the MMPA. rulemaking and revise the document accordingly; 3) the Corps would
revise and publish its interim “key” for use pending MMPA rulemaking in detenmining which proposed
actions warrant the initiation of consultation; 4) the FWS would publish a Florida raanates recovery
plan for notice and comment and complete  final manatee recovery plan pursuant to a schedule; 5) tha
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FWS agreed to share and discuss with plaintiffs its enforcement plans related to manatees for fiscal year
2001; and 6) the FWS would engage in notice and comment rulemaking to promulgate regulations
cstablishing manates refuges and sanetuarics in Florida pursuant to a schedule.

IL  Designation of Refages and Sauctoaries

“The tirne table for promulgating regulations to designate refuges and sanctuaries was extended
several times by mutual agreement of the parties,? culminating in an agreed upon date to submit the
proposed rules for publication by August 3, 2001. Exhibit B, Latter of June 19, 2001. The plaintifis
also agreed to extend the date for the FWS to submit the final rules for publication wnti] December 31,
2001. Exhibit C, Letter of July 9, 2001 at fn. 2.

In sccordance with the agreement as modified, the FWS submitted a proposed rule for
publication on August 3, 2001, and the proposed rle was published in the Federal Rogister on August
10, 2001. 66 Fed. Reg. 42,318 (Aug. 10, 2001). The proposed rule included a sixty-day comment
period, and gave notics of four public hearings in September 2001. 67 Fed. Reg. 680, 685 (Jan. 7,
2002) (final rules designating menatee protection areas). The FWS began its cvaluation with-a list of
potential sites “throughout Florida and southeast Georgia that manates experta belicved should be
considered for possible designation as manates protection areas.” 67 Fed. Reg. at 683. From this list
of potantial sitcs considered WWS, it dotermined that gixteen sites in peninsular Florida potentially
_ merited designation, and thesc wors identified in the proposed rule for public comment. 67 Fed. Reg.
at 683-84. Howevex, the proposed rule further indicated that fourteen of the sites were somewhat less -

urgently in need of regulation.

¥ Theparﬁawmﬁuhmdiﬁﬁ:uﬂlmﬂaymﬂdospiteithﬁngbmen&edma
court order. Exhibit A at 23.




The FWS submitted & final regulation to the Federal Register for publication by December 31,
2001; it was published on January 7, 2002. 67 Fed. Reg. at 684, In the rule, the FWS described the
factors it used in making its site selections and determinations, and stated that it “relied on the best
avsilable data™ which was “supplemented with information from manatee experts, the public, and
[FWS's] best professional judgment.” 67 Fed. Reg. at 684. The FWS concluded that two of the
sixtesn sites should be designated immediately as refuges. With respect to the other 14 sites, the FWS
noted that the State of Florida was it?.elfin the process of designating those sites as‘protected arcas. In
order to avoid potential confusion from overlapping designations, and more importantly, to maximizo
limited resources for enforcement, the FWS made the decision not to designate the 14 other sites at
that tims. The FWS, however, explicitly stated in the final rule that it would act on the remaining 14
sites by December 1, 2002 if the state had not protected these sites by that date. Tho FWS believed
that this approach would achiove fhe most protection for manatees throughout peninsular Florida, takdng
advantage of both federal and state resources and was consistent with the court approved scttlement.
Exhibit D, Declaration of Marshall P, Jones (“fones Dec™) at 47 5-14, 1819, - -
. Other Actions by FWS to Protect Manatees

The FW$ has taken a number of actions to enhance manatee protections during the time since
the settlement agreement was entered into by the parties, See Jones Dec. at Y 23-42. Some of these’
mesagures are provided for in the settlement agreement; others go beyond the agroement. Seo Jones
Dec. at 9 23-39 (actions taken by FWS to complyw:ththe settlement agroement); 40-42 (actions
taken by FWS beyond those called for in the setticment agrment.) Together, the FWS believes it has
significantly enhanced protoctions for the manates.
IV, Regulatory Requirements for Designating Manatee Protection Areas

s



The Interior defendants have the discretion to designate refuges and sanctuaries for the
protection of manatoes (also called manatee protection areas); the process and standards are set forth
at 50 CFR. § 17.100 - 17.105¥ The Interior defendants arc solely responsible férdelisuaﬁns
manatee profecﬁon aress. The Corps defendants are not involved in the designation of refuges and
sanctuaries and the Corps has no ability to control another federal government agency's regulatory
actions. This fact has been recognized by all the parties, since the settlement agreement does not
impese any obligations upon the Corps defendants with respect to designating manatee protection
areas, and the plaintiffs have not alleged that the Corps defendents violated the setflement agreement.
Further, the Memorandum Opinion of July 9, 2002, does not address any failings or any violations of
the settlement agreement committed by the Corps defendants.

The facts in this case do not warrant the issnance of a contempt order. The Interior defendants
have made overy effort to implement measures to protect mnatoes aod to comply with both their
statutory responsibilities and obligations under the settlement agreemeant. They belisved that their
actions were in compliance with the court's orders of January 5, 2001 and January 17, 2001, Inthe
wake of the cowrt's July 9 order, the Interior defendants have acted expeditiously to remedy the breach
identified by the court, committed to designats seven sites on an emergency basis, and will promulgato
new final regulations MW&nofmmmwﬁmm consistent with this Court’s order. .

Given the potential for reasonable parties to have interpreted the sattlement agreement differently and

¥ mmmﬂgaﬁngﬂnmgMﬁmmdeﬁmmmucﬁmmmFWSmmdomoﬂy
(1) in compliance ﬁ&AMﬂWMmﬁmmmmmmm
(2) when it finds that there is “substantial evidence” showing such designation is “necessary” to provent
the taking of manatees. 50 CF.R. § 17.103 (citing § U.S.C. § §53). .
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the fact that the FWS is now implementing the agresment pursuant to the court’s interpretation and
direction, a contempt order is not necessary or appropriate for the circumstances. Further, rogardless
of what conclusions the Court reaches with respect to the Interior defendants, 2 finding of conterpt is
not appropriate against the Corps defendants who were not involved in the actions giving rise to the
settlement’s breach.

L Legal Standards for Contempt

A.

Th g gggﬁ Aqmgm m Enforce j_g Drﬂers Thmugh ;h mﬂag of i3

This Court bas the inherent authority to enforcs its orders through the exercise of its conternpt
powexs. See Shillitani v. United States, 384 U.S. 364 (1966); Ammstrong v, Executive Office of the
President. 1 F.3d 1274, 1289 (D.C. Cir. 1993). That authority, however, is to be exercised sparingly,
with “restraint and discretion.” Chambers v, NASCO. Ing,, 501 11.8. 32, 44 (1991). “[Tlhe
*extraordinary nature’ of the remedy of civil contempt leads courts to ‘impose it with caution.™ 8.E.C.
v Life Partners, Inc., 912 F. Supp, 4, 11 (D.D.C. 1996), guoting Joshi v. Professional Health -
Servicss, Tng,, 817 F.2d 877, 879 0.2 (D.C. Cir. 1987). Further, in light of the severity of the
contempt sanction, it should not be resorted to “if there are any grounds for doubt as to the

mngﬁﬂncssoftlwdefendm conduet.” Life Partners, 912 F. Supp. at 11, mmgMAQ_Cgmm

o., 767 F.2d 882, 885 (Fed. Cir, 1985). In order for a court
mﬁndcontempt,itmustbeshownbyclmandmnvimingwidmthu:“(l)acouztordetwash
effact..(Z)theordarrequhodcetuinconductbyﬂiemspondmtmd@)thsrwpondmtfaﬂodm

comply with the court’s order.” Petties v, District of Columbia, 897 F.Supp. 626, 629 (D.D.C. 1995).




order.

Yn order to be held in contempt of court, a party must violate “‘a definite and specific court order
requiring (him] to perform or refrain from performing a particular act or acts with knowledge of that
order” Life Partners, 912 F.Supp. at 11, quoting Whitfeld v. Pennington, 832 F.2d 909, 913 (5" Cir.
1987). If the order in question contains any ambiguities, the court has to resolve those ambiguities in

favor of the respondent. See United States v. Microsoft Corp., 980 F.Supp. 537, 541 (D.D.C. 1997),
" (rev*d on ofher grounds, 147 F.3d 935 (D.C. Cir. 1998), sifing Common Cause.v, Nuclear Regulatory
Comm’n, 674 F.2d 921, 927-28 (D.C. Cir. 1982), Without a clear and unambiguous court order,
therefore, there can be no finding of civil contempt. See Armstrong, 1 F.3d at 1289.

In Annstrong, for example, several government ageacies appealed from an order by Judge
Richey holding them in contempt of a prior order enjoining the Archivist of the United States to “take all
necessarysteps”tnpresmfcdmalml:ords and requiring the agencies not to remove, alter, or delets
any information until the Archivist took action to prevent the destruction of federal records. oo
Armstrong, 1 F.3d at 1277. Because the agency did not violate #clear orderrequningeertamwndmt,
the Court of Appeals reversed and remanded, 1d. at 1277, 1288-90. In holding that the District Court
had abused its discretion, the Court of Appeals emphasized that “civil contempt will lie only if the
putsative contemmor has violatedanordu‘thatﬁ clest and vnambiguous.” Id. at 1289 (emphasia

added), quoting Project B.AS.LC. v. Kgmp, 947 F24 11, 16 (1 Cir. 1951)

Aﬁvﬂmtmptacﬁmh“amediﬂmcﬁmnudmobtﬁﬁwmﬁmﬁmgmmwm '

1o compensite for damage sustained s a result of noncomplisnce.” Food Lion. Inc. v. United Food &



Commercial Workers Int'] Union, 103 F.3d 1007, 1016 (D.C. Cir. 1997), quoting Nationa) Labor
Relations Board v, Blevins Popcom, 659 F.2d 1173, 1184 (D.C. Cir. 1981). Therefore, wherc a
party is already complying, or is otherwise compensating for any damages, there is no need for a finding

of contempt.

The District of Columbia Court of Appeals has indicated that a party charged with contempt
may defend itself on the ground of “good faith substantial compliance™ with the court order. See Food
Lion, 103 F.3d at 1017 & n.16 (assuming the existence of the defense); see slso Cobellv, Babbitt, 37
F.Supp.2d 6, 9-10 & n.3 (D.D.C. 1999) (noting that, “{a]ithough the viability of this defense has not
been squarely resolved in this circuit . . . the plaintiffs have not made such & chaflenge in this case.””). To
demonstrate good faith substantial compliance, the respondent may demonstrate that it “took all

reasonable steps within [its]) power to comply with the Court's order.” Egod Lion, 103 F3d at 1017

(citations omitted).

Finally, in the event a party is found to be in contempt it should be given an opportunity o purge
itself of the contempt prior to the itnposition of any penaltics. See S.E.C v Bilzerian, 112 F.S@.Zd
12, 16 (D.D.C. 2000) (penalty should be imposed only after recalcitrant party has been given an
opportunity o purge itself of contempt by complying wiﬂ:.pmc:ribed purgation conditions), This
requirement stems from the remedial (s opposed to punitive) nature of civil contompt. See Food
Lion, 103 F.3d at 1016 (umtike a criminal contempt proceeding, & civil contempt action is “a remedial

sancﬁmusedmobmincompﬁmcewithawmmmhmmpmsmfordmagammuinadnsa




result of noncomnpliance™, quoting Blevins Popearn, 659 P.24 st 1184; sce glso Shillitani, 384 U.S. at
368-70. Thus, penaltics should be imposed, if at all, only at the t;onciusion of a three-stage procecding
involving “(1) issuance of an order; (2) following disobedience of that order, issuance of a conditional
order finding the recalcitrant party in contempt and threatening to impose a specified penalty unless the
recalcitrant party purges itself of contempt by complying with prescribed purgation conditions; and (3)

exaction of the threatened penalty if the purgation conditions are not fulfilled.” Blevins Popeorn, 659
¥.24 at 1184-85, citipg Qil, Chex ic

RB., 547 F.2d 575, 581
(D.C. Cir. 1976); Bilzerian, 112 F.Supp.2d at 16.

II. A Finding of Contempt Against the Corps Defendants is Not Warranted

The Corps defendants played no role in the Interior defendants” promulgation of regnlations
desiguating manatee protection areas. Suchdasignaﬁonsmdonmittedby!xwtoﬂw sole discretion of
the Interior defendants; the Corps defindants had no ability to control the Interior defendants® actions.
Amrﬁngly,ﬁomﬁmofﬁegeﬂlm:ymmtmmwmﬁgumdsm
contemplates action to be taken only by the FWS, places obligations only upon the FWS, and does not -
contmmlatemyacﬁonorphcemyobﬁgaﬁomupmm&rpsdeﬁmdm Plaintiffs have not alleged,
and the court did not find, that the Corps defendants acted or failed to act, with respect to the
designation of refuges and sanctuaries, Therefore, a finding of contempt by the Corps defendants is’
not supportable.

IL  The Interior Defendants Substantially Complied and Continues to Comply With ALl
Their Obligations Under the Settlement Agreement

mmmmmwmiscmmmmwmwmw
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obligations upon the FWS related to manatee protection, one of -which is the requirement to designate
refuges and sanctuaries for manatees. When viewed as a whole, it is apparent that the FWS has
substantially complied with the settlement agreement, and is committed to continuing to fully implement
the agreement in & timely manner.¥ Good faith substantial compliance with & court order is a defense to
contempt. Ses Food Lion, 103 F.3d at 1017 & .16 (assuming that good faith substantial compliance
with a court order is & defense to contempt); see also Cobell v. Babbitt, 37 F.Supp.2d 6, 9-10 & n3
(D.D.C. 1999) (noting that, “[a]lthough tho viability of this defense has not been squarely resolved in
this circuii . .. the plaintiffs have not made such a challenge in this case.”) Therefore, even if this Court
weze to find that the FWS did not comply with a portion of the refuge and senctuary provision.¥ when
looking at the settlement agreement as a whole, as it must be viewed, the Interior defendants have
substantially complied with the settlement agreement’s obligations.

As discussed above, aside fram the refuge and sanctuary rule making, the settlement agreement
requiredthelntmio;defendants: 1) to engage in notice and comment rule making to promulgate small
take regulations pursuant to the MMPA under a certain time table; 2) to publish the FWS’ guidance
document for public notice and comment and revise the document accordingly; 3) to publish a Florida
mmataorecoveryplmformﬁceandcommentmdeompletaaﬁnalmmateemvetyplmbyadato

certain; and 4) to share with plaintiffs and discuss with plaintiffs FWS’® enforcement plans related to

¥ Not only have the Interior defendamts complied with the many requircments of the settlement

ammtithuunﬂutnkennthermwsumnotcaﬂedforinthe settlement agreement to protect
manatees. See Bxhibit D, Jones Dec. at §1 33, 36-42.

¥ We note that the refuge and sanctusry provisions contains a rumber of procedural :
requirements, of which only ons was even at issue in plaintiffs’ breach allegations. See Settlement
Agreement at § 11.
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manatees for fiscal year 2001. The FWS has met and continues to meet these obligations. See Exhibit
D, Jones Dec. at 1] 23-42, attachments 1-8.; Exhibit A, Settiement Agreement. In accordance with
their many obligations imder the settlement agreement, the Interior defendants have published an
advance notice of proposed rulemaking for MMPA small take reguiaﬁons in March 2001, advised a
host of federal and state apencies that engage in activities that may affect manatees that they would need
to participate in this MMPA rulemaking, are in the process of preparing an Environmental Impact
Statempent related to the MMPA rulemaking, co-sponsored a Manatee Population Ecology and
Management Workshop and conducted follow-on technical meetings related to manates protection,
published draft and final revised interim strategy documents to be used as part of tie Cops® defendants
ESA sonsultations, consulted with the Corp’s defendants regarding the “manatee key,” tranemitted to
the parties the FWS’ enforcement plans for Fiscal Year 2001, created and published a Manatee
Recovery Plan for Florida, convened a Habitat Werking Group (which has met at least three times) to
help coordinate manates protections, established a Warm Water Task force to analyze manatee
protections including preparation for & warm water adaptive management plan and a review of-Clean
Water Act regulations that may affect manatees, and provided plaintiffs with reports listing agreed-upon
tasks on Iuné 7, 2001, December 5; 2001, and Juns 21, 2002. Jones Dec, at ] 23-42, attachmenta
1-8.

These actions by the FWS demonsirate that the FWS has made a substanfial good faith effort
to comply with all the provisions of the court spproved settioment agroement. The FWS has fulfilled
and continues to take steps to fulfill all its many obligations under the settiement agrooment, and has
substantially complied with the obligations in the settlement agrecment. In light of the various actions
_ taken by the FWS to implement all of the settlement agrocment, a finding of contempt is not warranted.

12




Even if this Court were to look at the refugs and sanctuary rulemaking provision of the larger
settlement agreement in isolation, at the time the Interior defendants were engaged in their rilemaking to
designate refuges and sanctuaries, they believed they were complying in good faith with their obligation
to engage in a final rulemaking to promulgate regulations to designate manatee protection areas.

Further, the language of paragraph 11 could be and was subject to different interpretations. Therefore
it is not clear and unambiguous enough to serve as a bagis for contempt.
1. The Court Approved Settlement Was Not Clear and Unambiguous

While the Interior defendants recognize this Court has rejected the defendants’ interpretation of
paragraph 11, the paragraph’s language is sufficiently general to allow for differing interpretations as to
the scope, number, and location of protected arcas. A party should not be held in contempt when the
order they aro alloged to have violated is not clear and unambiguous. See Armstrong, 1 F.3d at 1289.

The Interior defandants interpreted paragraph 11 of the Scttlement agreement to obligate the
FWS to engage in the process to publish a proposed rule for manates protection zreas by a certain
date and a final mle for manates protection areas by a certain date. The Interior defendants did not
m«mmm‘wmma"mmmmm@aﬁmofmm '
prétectionarm"inagmmldisﬁbuﬁanmundthem” as this Court has now interpreted this
requirement. Memorandum Opinion of July 9, 2002, at 9-10. In reading the settlement agreement, the
Interior defendants looked to the regulatory requirements of 50 CF.R. §17.103, and looked to
pmmhmofmmﬂmtwmwhiﬂhaﬂsthauﬁlmmmhﬂwmd .
oonsindﬂxtheAPA. In that context, the Interior defendants belicved that they had committed to _
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evaluating the biological nesds of the manatee and practical considerations in designating areas for
special protection. Similarly, the In’fcrior defendants did not believe that they could have agreed in
ﬁvmce that their rule making process would result in both refuges and sanctuaries being designated.
The Interior defendants believed that their commitment to designate “vefuges and sanctuaries” was a
commitment to designate “manates protection areas,” as described under 50 C.F.R. § 17.100 et seq.,
which is the title of the federal regulations section, of which refuges and sanctuaries constitute all types
of manatee protection areas¥

The Interior defendants recognizs that this Court has not interpreted the seitlement langnage in
the same manner as the Interior defendants. However, what these disparate readings demonstrate is
that the original settlement agroement language and the substantive obligations it created in paragraph
11 were not clear and unambiguous, such that the Interior defendants may be held in contempt for
having violated the court approved settlement agreement. Contrary to a decision on the merits of
whether a party has breached a court approved settlement agreement, if the oxder in question contains
any ambiguities, the comt has to resolve those ambiguities in favor of the respondent. See United
States v. Microsoft Corp,, 980 F.Supp. at 541; Common Cause. 674 F.2d 2t 927-28. Therefore,
given the court approved setticment’s ambignous language in paragraph 11, particularly in light of
paragraph 20, and the obligation to resolve such ambiguities in favor of the Interior defendants ina -

mmpmwmgmmmmammumm“mmmmmt

§ 1t bears noting that the Interveney defendants and Cotps defendants shared the Interior
defondants’ interpretation of these obligations, as expressed in their briefing and oral argument on
breach. Ehﬂofhbmprﬁumvolvﬁhmgoﬁaﬁngmwwmemlmgugeha
different fashion, it is aluﬂphﬁbbmmmpwumtchnmdmmbmmmepnﬁuu
the time they were eotering into the agreement.
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2 The Interior Defendants Belleved They Were Complying and
Substantially Complied With Paragraph 11

Based upon their understanding of paragraph 11 of the scttloment agreement, the Interior
defendants engaged in a rule making to promulgate regulations for manatee protection areas consistent
with 50 C.E.R. § 17.100 ~ 17.105, and within the schedule provided in the ag:eanenf as modified by
the parties. The FWS studied the manatee situation throughout Florida, published a proposed rule,
held public meetings, consulted manatee experts, considered public comment, and published a final mle
promulgating regulations that established two manatee protection areas, all within the time deadlines
called for in the settlement agresment as modificd by the parties¥ Good faith substantial compliance
with a court order is a defense to contermpt. Seg Food Lion, 103 F3d at 1017 &n.16 (assuming the
existence of the defense). To demonstrate good faith substantial compliznce, the respondent may
dem;msh‘ate that it ““took all reasonable steps within [its] power to comply with the Court's o;'du'."'
Food Lion, 103 F.3d at 1017 (citations omitted).

This is not a case where the Interior defendants simply ignered paragraph 11 of the settlement
agroement, The Interior defendants undertook considerable effort and study to promulgate the
proposed and final regulations. The proposed and final nules detail the steps taken by the Interior
defmdmtswhenitmgagedimismm Indeed, there have been 0o allegations that there was

any problem with the Interior defendants’ publication of the proposed rule, rather, only that the plaintiffs

¥ mpmmm.ummmmewswmmmwm

bwmemcphhﬁﬁsmagwdmmdmeﬁmehwhichmohmiwdeﬂmquadhmbmifme
ﬁnﬂnﬂeﬁorpubﬁuﬁomwhﬂeadmiuingm&wyhﬁamedmmdmeﬁmeinwmhmeMmm
defendants had to publish the proposed rule. However, as the letter from plaintiffs’ counsel states, the

pldnﬁﬁdidinfactngreemﬂmexmmeﬁmcfonhepubﬁmﬁonofﬂmﬂnﬂmle. Seo BExhibit C at fn.
2 .
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failed in the substantive outcome of the final rule.

The Interior defendants did submit the final regulations for publication by December 31, 2001,
resulting in their publication in early January 2002. The Interior defendants believed that they
substantially complied with paragraph 11 by promulgating a final rule designating two refuges and
concluding that manatee protection areas were not needed at that time in the 14 other areas it had
proposed. Jones Deg. at 7] 4-8, 10-19. ¥ Although there were practical considerations that
warranted not designating those sites at that time, the Interior defendants also determined that
immediate designation was not necessary o protect manatees. Jones Dec. at §§ 10-22. Atthe sams
fime, however, the FWS committed to revisit the decision within one year to evaluate whether
circumatances had changed in such a way as to warrant further action. This approach was intended to
allow the Inmrmr defendants to engage in and complete a ulemaking to meet its obligations under the
settlement agrocment, while maintaining the ability to issue foture additional final rules if the state failed
to take the regulatory action it indicated it was taking. Jones Dec. at §§ 8-22. _

The Interior defendants made a good faith effort to substantislly comply with the provisions of
paragraph 11 by the deadline to whichitha@agreed. Its efforts at stadying the issue, conducting

meetings, publishing the proposed rule, responding to the comments, and designating those areas the

¥ The DC Circuit has recently reaffirmed the principle that the courts will look to what an agency
has actually done, rather than what it claims it is doing when it takes some agency action. Ses General
Electric Co, v, EPA, 2002 WL 999466 (D.C. Cir. 2002) (despite agency’s characterization of its

action as issuing mere guidance and therefore not final agency action, the agency action was in reality a
legislativa decision and therefors final agency action notwithstanding agency's own description of its
action); Appalachisn Power Co. v, EPA 208 F.3d 1015, 1020-21 (D.C. Cir. 2000) (same). Itis the
action itsclf, a decision not to designate at that time, rather thsn how tho FWS characterized its action,
as a deferral of designation, to which a court should look in evaluating the behavior of the Interior
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Interior defendanta believed merited designation all establish that there was good faith substantial
compliance with paragreph 11 of the court approved settlement. These considerable undertakings to
meet its obligations should not be discounted by this Court. Accordingly, the court should not hold the

Interior defendants in contempt.

IV. The Court Should Not Hold the Interior Defendants in Conternpt Because Such a
Finding is Not Necessary to Bring About Compliance With This Court’s Order.

FWS has now been provided the benefit of this Court’s interpretation of the court approved
settlement agreement. With this understanding, it has committed to undertake another final regulatory
action by Noveraber 1, 2002, on the remaining fourtecn sites it had determined were pot in need of
designation in the January 7, 2002 designation. The failure by the Interior defendants to comply with
the court approved scttlement agreement was the result of their differing interpretation of that
agreement, but not from a disregard for its obligations or a fundamental failure to act. Therefore, there
is no rea;son to believe that the Interior defendants will not ec;mply with the court approved settlement
as it has nowbeen clarified by this Com‘l:. To the contrary, the Interior defendants have indicated that
they arepreparedto exceed the requirements ofpmmh 11 by designating at leastsevensxteunan
emergency basis by September 16, 2002.

Since the Inferior defendants are already moving forward expeditiously to comply with this
Cowt's order and the settlement agreement, it is not necessary to hold the Interior defendants in
contempt. A civil contemnpt action, m}ikeaorhnimleonmmm is “‘a remedial sanction used
to obtain compliance with 2 court order or to compensate for damage sustained as a result of
noncompliance™ Food Lion, 103 B.3d at 1016, guoting Rlevins Popcom, 659 F.2d at 1184; Sce

Shilliter, 384 U.S. at 368.70. In this case, as discussed above, the breach that this court found resulted
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from the Interior defendants having interpreted the paragraph 11 language in a manner different from the

court. It was not an act of bad faith or total failure to act. Furthermore, a contempt order is not
necessary to remedy damages. The FWS is already designating arcas on an emergency basis and
engaging in 2 discussion with the plaintiffs. With the court having now stated its intetpretations, and with
the Interior defendants’ representations that it will be able to meet the new deadlines imposed by this
court for the promulgation of new regulations related to manatee protection arcas, a finding of contempt
would not serve or hasten to bring about compliance.

In addition, a potential contemptor should be given the opportumity to purge itself of its
contemptuous behavior. Sge Bilzerian. 112 F.Supp.2d at 16 (pemalty should be imposed only after
recalcitrant party has been given an opportunity to purge itself of cantempt by complying with
prescribed purgation conditions). 'I‘hs Interior defendants should be given the opportunity to purge
itself of the potentially contemptuous behavior, and should be aliowed to prormulgate its regnlations in
acoord with this court’s new interpretation of the settlement agreement and its November 1, 2002
deadline. If the Tnterior defendants meet this new deadline, ay they have indicated that they intend to
do, there would be no remedial purpose for this court to hold the Interior defendants in contempt.

CONCLUSION .
|

The facts of this case reflect a genwine misunderstanding regarding the scope and
direcﬁonofompmvisioninaeompluummmwmeydomhwm,jusﬁfyﬂm
imposition of the extraordinary remedy of contempt. Since it cntered into the settlement
agrecment with Save the Manates Club in January 2001, the Interior defendants have made good
faith efforts to substantially comply with the terms of that agreement. Its efforts were guided by
its intarpretation of the agreement that was based upon and supported by its own regulations— en
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.interpretation that the court subsequently ruled was wrong. The error was not intentional or
unreasonable given the language of the settlement agreement. In any event, the Interior
defendants are committed to continuing to comply with the terms of the settlement agreement,
and, more importantly, to fuily implementing the direction of the Court with respect to the
designation of additional refuges and sanctuaries throughout peninsular Florida in accordance
with paragraph _l 1 of the settlement agreement and the Court’s July 9th Order, which also

provide additional remedies. For these reasons, an order finding the Interior defendants in

contempt is not warranted,

Respectfuily Submittad,

THOMAS L. SANSONETTI,

Acting Azsistant Attorney General
Environment and Natural Resources Division
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