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United States Department of the Interior

OFFICE OF THE SOLICITOR
Southaast Regianal Office
Richaed B. Lumdl Foleral Buildiag
) A 75 Spring Street, 5.
IN REPLY RRFER T3 Adiancs, Georgla N303

June 19, 2001
VIA FACSIMILE AND U.S. MAIL

Eric R. Glitzenstein

Meyer & Glitzenstain

Suits 700

1601 Connecticut Ave., N.-W.
Washington, D.C. 20009-1035

Robert L. Gulley

Hunton & Williams

1900 K Street N.W.
Washington, D.C. 20006-1109

Re: Designation of Refages and Sanctuaries
Dear Eric and Robert:
Thxslclier confirms our telephone conversation of June 13, 2001 in which we agreed to revise the

schedule for the U.S. Fish and Wildlife Service to submit to theFedera'lReglsmrf?rpubliuﬁona
Wﬂhwmmmmwmmm

On January 5, 2001 the UnitedStates entered into a settiement agreement with your clients in the
Save the Manatee v, Ballapd: Civil No. 00-00076 EGS (D.D.C.)- I-Jﬂdﬂl‘);hetﬂ.tﬂ;f of
the sestlement the Service. agreed to subnnit to the Federal Regisiex for publication, by April
Zwl.amommhmwmmmmmwmﬂm
SeeSetﬂemcﬁAgemgﬂl.qummmowsmlmmtagmmqummthe
pending lawsuit Sgve the Manates v, Egbert, Case No.: 99-00-400CTV 17-WS (N.D.Fla.),
mommd!hﬂaseﬂmwtwuimmimthduponpubﬁshedmmﬁoﬁhepom’ble
scﬁlemmtweageedﬂmmedmforpubﬁsﬁngﬂmpmmsednﬂeahoddbemmd_mmyl
2001. On April 25, 2001 we exteaded the May 2, 2001 date to May 9, 2001, Ou April 26, we
agrcedthattheMay9.2001dateshouldbemndedtoJuly2,2001.

On Juns 8, 2001, the partics rast in Jacksonville to discuss the Egbett lawsqit, the content of the
manatee protection conversations between the State of Fiorida and the Service and possible .

i i i Q
mvisioustothtseﬁ]magreemmtAﬂﬁourmemngwemetmthowc!wntsmd roed o \
June 13, 2001 to another extension, this time to Angust 3, 2001. Prior to this date_w.a_ve?ﬂll meet’ - -\
again to determine if any further revisions to the settlement agreement are appropfiate. -




Wayne Hettenbach
Delores Young
Holly Wheeler
David Smith

Sam Hamilton

Gary Frazier
Virginia 8. Albrecht

Sincerely yours,
Kokl s .ol

Kahiman R. Fallon




KAHLMAN R. FALLON

U.S. Departmont of the Intezicr
Office of the Regional Salicitor
75 Speing Strect, S.W., Suite 304
Aflauts, Georgia 30303
Tel. No. 404-331-4447, Bxt227
Fax No. 404-331-3448

Date: November 30, 2001

To:  Holly Wheeler Fax/Telephone Nos. 202-208-3877/202-208-5233
Subjectt  Savefhe Mangtee Club v, Bullzrd.

Enclosed is July 9, 2001 letter that Delores asked me to fix.
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THE INFORMATION CONTAINED IN THIS TRANSMISSION MAY BE ATTORNEY
PRIVILEGED AND CONFIDENTIAL IT IS INTENDED ONLY FOR THE INDIVIDUAL OR
ENTITY NAMED ABOVE. IF THE READER OF THIS MESSAGE IS NOT THE INTENDED
RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION
OR COPY OF THIS COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAVE

RECEIVED THIS COMMUNICATION IN ERROR, PLEASE NOTIFY THIS OFFICE
IMMEDJATELY BY TELEPHONE.
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EXHIBIT




Meyer & Glivzensizin
1601 Coanecctont Avenste, N.W.
-Suje 700
Washingion, D.C. 200001056

Knhmn_a.llcy-r Tedeplosm: (PO2) S8U-5206
Encl!-imlnnau Fumm
Joomthan R. Levvern " f“l!g.zﬂul

Ay K. Arwood

~Adpaawi m P waly

By Fax and Mail

Kahlman B Fallon

Delaorex Young,

US. Deparemenyt of the Inxeriar
Office aof the Saliciar

Southeast Reginpal Office

Richamd B. Russcl] Federal Building
75 Spring Sueer, SW.

Allanya, Georgia 30303

Re: Sayethe Menntee Cluh ot xi v Ballard e af, Civ. No. 00-00076 EGS @.D.C.).
Desr Xal and Dalores: '

1 am writng 1 confinm the phone mestaga T lefi for Xl on Friday, to the effecy that
plainTiffs cannot agree w sny fucther extonsions of the timetable for the Sacvice 1o propose new

feders] refiiges snd sancrusries, as required by pacagraph 11. 1 will briefly sev forth our reasons
below. :

-

To begin with, in our view, the FWS has had more than sufficiens dme and oppoertunizy 1o
“coordinate” with the Cammissicn, which was the astensible rationnle for the Serviee’s nesd for
sdditional time to comply with its duties umder parsgraph 11. Indeed, o @ danonateation of good
Exirh, pixinniffs have agreed to na fewer than four exteasions of the Apeil 2, 2001 deadline for the
FWS’s proposal 1o be published in the Federal Register. Those expensions followed on the heals |
of the govenmment's represenmation, whet we were negotiating the setflement, that it did not
wforesee the need to sedk a farther extengion of * the time frames for proposing and adopting
federyl refoges and sanctuaries.  Sce January 4, 2001 Levter of Mathew A. Love (Avachment
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Moreoves, as pleinnifs have made clear following the Juxe 8 meeting, there are obvinusly
myﬁnﬁﬂﬂuiﬂaﬂmmﬁﬂmﬁeewﬁmnﬁmydm
maane without replicating what the Commissicn may do in canrying onr the S=trfiement
Agresmen; inro which it has comered. Indeed, a1 the Service's request, we have highlighted high
pricry sreas which cry out for immedise action and which clemdy fall wirhin the Sexvice's
regulatory definirion of fedeeal refuges and sanemiaries, bur which are not specifically addressed
in the Setfiement with the Conpnission. '

For exampla, vhe apss in downmws Jacksonville, from Redic Poinr w Fuller Warren
mm&msmhammmMnMummmm
comridor for manatess, is a locurion where manaves protection has recently been leysanzd.
Plainly, plantiffs carmot count on the Commiasion w sddress that problem srea sy time soon,
cither wider the Senleraent the Commission has carerad int, or in any other fashion, wnd heuce
it would appesr o be the quintessential example of an aren as to which the FWS should
“supplemont™ the sare offirt. Vet the Service evidently has no infention of addvessing that area
of high watereraft mortality or, for that matter, any of the other imporrtant apeas pladmiffs have
jdenrified — i response o the Service's request that we do s¢ — bur which are not specificaily
addressed in the Semlemen: with the Coopiasion. :

Nor does it appoa that the Service is willing to nae its refige and sanctusyy designation
autharity 1 eomnplemany the Commission’s activitics in ather obvious ways. Far cxample,
etpecially in light of the recent Idifing of yet another manatee in the Barge Canal in Brevand
Cotmty, the Scrvice should use irs rulemaking autharity e desipuats s emergency sanctuary or
refuge — which the agency may do whensver “there is subsopuial svidence shat there is imrninem
danger or & taking of ome ar more manapes, and that such eytablishment is necessary to pravent
such s oking.” S0 CFR. §17.106. Itis difficuls to imagine & situation thas firs the regulsmry
such a designation (which may last up to 120 days) could be' in place during the time that it mkes
the state sdminisrasive review process o be completed. T short, an emargency designatioan in
the Barge Cenal/Sykes Creek ayea fs eaflor-made for precisely the kind of “ecmplementary™ and
“sopplementary” role thar the FWS claims it waoms o play. Regremably, the agency’s fatlnre
Take that abvious step makes cloar that irs claitn is vhetorical rather dom subsantive. '

Indesd, the Service”s cueren: extitude and spproach appesrs w be well encapsulared in 3
recent quote in the Naples Daily News from FWS “spokesman”™ Chrck Underwoad, who stated
thax the latest delay in the achedule for fedoral refuges and ssnchuries is jusgificd because
* “{r]hese crifters ate not in dire secaits so we thought we could give (the state) moretime ™ Sac

! This representasion was made w us specifically because the’ govermment sought, at the
eleverth hoi, wo postpone the schadule from the one it had previaualy agreed o doring
mediarion, uader which refuges and sanstusics were o be proposed by February 1, 2001 and
adopted by me 28, 2001,
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Arschmen B, Ax 3 ditzte when manarecs coitinge to be kiled and lacerated by bours in huge
ngmbers — and where such deaths und Jacerations confinue to be the greaes; inmediate
Wmhqﬁdﬂvumﬁm—wmwmwwm
Services public sentimeny thar there is no “dre” simarion Which needs to be addressed,

thax ix pracisely the kind of nonchabmr ankmde and spprosch w this grave problem which
prompied as to'fle 8 lawsuil in the first instance, arid which we thougic we were ending when
we reached ol comprehensive court-ordered saftlement with the FWS and the Cogps.

In ay cvems, ix has now become abundantly elear fo uy that, in the FWS's lexicon,
“coordination™ actually mewns eapitoledon and 2 desire 10 avoid ite ebligations wnderq 11
eqtirely. Given that unforunate renlity, and especially in view of the Service's outrageous
pubbe snnouncemens tat the engolng Xilling xnd maiming of manatees is no longer a “dire"
stustion thet needs 1o be addressad , W CATIMOT consent 1o any additional extensicns of
wm%mm«mmmmmmm federul refugos and
. .

? In light of the prior extensions for propasing faderal refuges xnd sanctuaies, we are
willing to sgree v same extension in the senlement date for the foderal govenment (o sdopr final
sules. The settlement currently provides for the Service to adopt fnal rules by Scprember 30,
2001. We are willing to extend that dxte 1o December 31, 2001, which should give the Service
more than sufficient ime w consider and solicit public comment and adepr & final rule.
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