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Plaintiffs,

L T. GENERAL JOE N. BALLARD. ct al.

Defendants.

fPROPOSED) STIPULATED ORDER

WllEREAS, on January 13, 2000, Plaultiffs, eighteen environmental organizations and

thr~e individuals, filed suit agajnst the U.S. Am1y Corps ofEngjneers (..ColpgJ and the U.S.

Fish and Wildlife Service (OCScr\lic;~..) alleging violatio:{1S of 8ever~1 federal statutes, including the

Endangered Species Act (o.ESA"), }6 U.S.C. §§ 1531 et seq., the National Environroental Policy

Act ("NEPA"), 42 U.S.C. §§ 4321 et seq" the Marine Mammal Protection Act ("MMPA'1, 16

u.s.c. §§ 1361 etseq., and the Administrative Procedure Act ("APA'.), 5 U.S.C. §§ 551 etseq.~

with regard to the Florida manatee;

WHEREAS~ this Court granted the Motions of the Association of Florida COn1Inunity

Developers, Inc., the National Marine Manufacturers Association, the Marina Operators

Association of America., and the Marine fudustries Association of Florida., Inc. (collectively

C'h1tel;"Yenars") to intervene as dofendants in this case;

WHEREAS, by Settlexnent Agreement, approved by the Court on January 5, 2001, the
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paI1i~ fonnally resolved thejt disputes;

rclating to the Settleme1"lt AgreeJnent by filing a Notice of Controversy;

WHEREAS, by conespondence dated October 24, 2001, the Plaintiffs filed a Formal

Notice of Controvcrsy with thc Dep3rttnent of Justice challenging c(;rtain actioJ'1S tak:en by the

Sorvice alleging that these actions violated the Settlement Agreement;

WHEREAS, on April 17 ~ 2002, the PlaiIlliff.s filed an Expedited Motion to Enforce the

Settlement Agreement, and on July 9, 2002, the Court found that the Service had not fulfilled its

requirement under the Agreement to designate refuges and sanctl.1aries throughout peninsular

Florida;

WHEREAS, the Court ordered on AugIJSt I, 2002. and' November 7, 2002, that federal

defendants show cause why they should not be hcld in Cionteropt for violating the Court's orders

of January 5 and January 17,2001, and August 1, 2002;

WI-IEREAS, the Plaintiffs and the federal defendanf$ desir~ to resolve the controversies

that are the subject of this SripuIated Order;:

WHEREAS, the federal defendants do not concede any wrongdoing, and tlle plaintiffs

and federal defendants agree that the following Stipulated Order is a just, fair, adequate and

equitable resolution of the disputes between the parties;

wHERE~. the plaintiffs and federal defendants agree that settlement of this con~versy

is in the public interest;

NOW, therefore in consideration oftb.e premises hereinabove stated and th" mutual tenns
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Manatee Protection Ar(::~

In accordance with SO C.F oR. § § 17.100-17.1 07, thc Service agr~es to submit to thc
1-

protection areas (i.e., refuges and/or sanctuaries as define:d in So C.F.R. § 17.102) in thc

Caloosa:hatchee River (Lee County, Florida), the St Johns River (Duval, Clay, and st.

John's County, Florida). and the H11ifax River/Tomoka River (Volusia CoWlty, Florida)

on or before March 31,2003. Exh1"bit A describes the areas that the Service h~

determined, based on the current best availablc data, should be proposed as marlat(:e

refuges or sanctuaries.

The Service agrees to submit to the Federal Registor for publication its final decision on2.

Plaintiffs andthc proposed rule de:;cribcd in paragraph 1 on or before July 3.1, 2003

Federal Defendants agree that the Service retains its discretion consistent with the

Administrative Procedure Act in reaching its final decision with respect to manatee

protection areas identified in paragraph 1

For any areB.') that are designated as manatee refuges or SaI1ctuari~s in accordance with the3.

process described in paragraphs 1 and 2, the SeIVice agrees to the maximum eXtent

practicable to place temporary siglls/buoys at ~ch designated site no later than August

31, 2003, that will advise the public to the extent feasible about applicable Icstrictions.

The Servic,e will b;ritiate the process ofpIacing penna.nent signs no later than September

1, 2003, with placement of all permanent signs to be completed as soon as practicable

thereafter. The Service agrecs to provide thc: panies a report on p'fogress in placement of
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signs at each refuge or sanctuary every 30 days until permanent signage for e<ich refuge or

sanctuary is complete, with the first report due to the pames on September 30. 2003

For those areas designated by the Service as manatee refuges or sanctuaries in the final4.

IUle published in the F~deml Register on November 8) 2002, the Service agrees to initiate

the process of placing permanent .signs on or befor~ February 10, 2003, with placemcnt of

all peIIl1.anent sig£lS to be completed as Soon as practicable thereafter, The Service agrees

to provide the parties a report on progress in placement ofpennanent signs at each refuge

or sanctuary every 30 days lUltil permanent si~age for each refuge or sanctuary is

complete, with the first report due to the parties on MatCh 10.2003.

Section 7 Consultation

s. The plaintiffs and federal defendants acknowl~dge tho Service's memorandum dated

January 22,2003. concerning "'Comultation Procedures to be Followed for AU

Watercraft-related Access Activities Occ1uTing within Peni:csular Florida. " The plati1tiffs

and fedcral defendants recogni~e that a failure by thc Selvice to take any actions specified

in the memorandum shall not constitute a violation oftl1is Stipulated Order. The

plaintiffs and federal defendants also agree tha4 until the date of the last report due under

paragraph 3 of this Stipulated Order, or until pecember 31, 2003, whichever O.CCU!5 first,

should the federal defendants revise, change or supercede the robstance of the

memorandum. described in this paragrap~ through tho Director of the Service orthe

Assistant Secret&I:y for Fish and Wildlife and Parks ofth.e U.S. Department of the

lI1terior, the Service wil~ within ten (10) working days, notify plaintiffs and defendant-

mtervenors through counsel of record of any such change.
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6.

5 constiwtes a re"ision of the interim guidance, this Stipulated Order Gonstitutes notice to

all parties tQ thc January 5, 2001, Settlement Agreement of such revision. and the

plaintiffs and federal defendants agree that the notice requirement containal jn paragraph

10 of tile J anlia1'}' 5, 200 I, Agreement bas been satisfied.

Miscellaneous Provisions

With regaTd to tl1e Service's November 8, 2002, Federal Register notice regarding7.

additional measureS for the protection and recovery of manatees. the SeMce agrees to

provide to the pJa.1ntiffs and defendant-intervenors no later than February 12. 2003, all

comments received by the SeIVice in response to the notice. Any commentS postma:rked

before t11e close of the public comment period but received after February 7.2003, will be

provided to the pla.inti.ffSi and defendant-intervenors in a supplernenta] submission. No

later than March 10, 2003, the Service willmeet with the plaintiffs and defendant-

intervenors for the purpose of conferring on additional protection measures identified in

the public COmDlents that may be. warranted, and .the fo~ and substance of such

measures.

8. The plainti.ffs and federal defendants acknowledge the SeMce" s memotandmjJ dated

Ja.nuary 22, 2003, concerning "Law Enforcement Priorities and Manatee P:rotecrion

Measures." The plaintiffs and federal defBndants recognizc that a failurc by t11e Servicc

to take any: actions specified in the roemoral].dum shall not constitute a violation of this

Stipulated Order. The plaintiffs and federal defendants a]go agree that, until the date of

the last repon due under paragraph 3 of this Stipulated Order. or until December 31,
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2003, whichever occurs first. should the federal defend:mts revise, change or supercede

the substance of t11e memorandum described in this paragraph. through the DifectoI" of the

SeI'\fice or the Assistant Secretary for Fish and Wildlife and PBIks oftl1e U.S- Df;pa.rtment

of the Interior, the Service will, within ten (10) working days, notify plaintiffs and

defendant-intervenors through counsel of record of any such change.

The plaintiffs and federal defendants acknowledge the Assistant Secretary for Fish and9.

Wildlife and Parks' memorandum datcd December 23,2002, concerning "M3Ilatee

Conservation" in national parks in Florida. The plaintiffs and federal defendants

recognize that a failure by the National Park Service ('oms") to take anyactions

specified in the memorandum shall nor constitlIte a violation of this Stipulated Order.

The plaintiffs and federal defendants also agree that, W1til the date of the la.st r~Drt due

under paragraph 3 of1:his Stipulated Order~ or until Decen1ber 31,2003, whichevQ" occurs

first, should the federal defendants revise) change or supercede thc substance of the

memorandum referred to in this paragraph, through the Director ofNPS or the Assistant

Secret3Iy for Fish and Wildlife and Parks of the U.S. Depaitment of the Interior, the

Service will, within ten (10} working days. notify plaintiffs and dcfendant-intervenors

through counsel of record of any such change.

Fees and ExRens~

Plaintiffs and federal defendants agree that the plaintiffs are e{ltitled to an award of10.

reasonable.attomeys' fees and expenses incurred in enforcing before tlUs court the tenns

ofpa:ragraph 11 of the Januaty 512001 court order. The Plaintiffs and federal defendants

will attempt to agrec on the appropriate amount of such an award. If they are unable to do
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so, they will complcte the bricfing on Plaintiffs' pending motiol1 for fees and costs-

Plaintiffs' and federal defendants' agreement that the Cow:t 5hould vacate thc August I,

2002 and November 7. 2002 Orders to Show Cause does not affect any claim by the

Plaintiffs for atteroeys' fees, CQsts, or ~penses associated with raJollltion of the existmg

dispute between the parties.

Order-s tQShow Cause Why Feder!lDefendants Should Not Be Held in ~~ntemDt

II, The plaintiffs and federal defendants agree that, in light ofthc commitments made by the

federal defendants in this S6pulated Order) no contempt c~tation shauld be is$ut;d against

the tederal defendants and that the CoUIt's orders of August 1,2002, and November 1,

2002~ to show cause why the federal defendants should not be hEld in conternpt should bc

vacated. The plaintiffs and federal defendants have therefore jointly propost:d vacature ~

part of this Order -

12. The Plaintiffs reserve the right to file "4IIY motion to enforce for any alleged future

violations of the settlement agreement or this stipulated order.

13. Upon the Court's approval of this Stipul~tion the federal appellants will fi1e a' FRAP

42(b ) morian to dismiss the appeal of this Court's August 1, 2002, order in Save tb~

Manatee Club et al \1- Ballard et aJ. D.C. Cir- 02~S318.

_.
Disj)J!te Resolution Procednres and Other Provisions

14- The plaintiffs and federal defendants stipulate to the following dispute resolution process:

A. In the event that any dispute or potential disp1J.te arises between the plaintiffs and

federal defendants with respect to the terms or conditions of this Stipulated Order,

the party asserting such dispute shall invoke tho provisions of this paragJ-aph prior
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practicable, to the PlaintiffS' and defendant- intervenors' counsel along with a statement

describing the -reason for the delay. Should the plaintiffs and federal defendants be

unable [0 agree to an appropriate extension of time. tlle federal defendants will file a

motion for appropriatc "("eliefpursuantto Fed. R. Civ. P. 60(b) to obtain any extension of

the time frames prescribed in this Stipulated Order.

16. No provision of this Stipulated Order shall be interpreted as or constitute a commitment

o!",requirement that federal defendants take actions in contravention of the ESA, Clean

Water Act ("CW A ~.), :M:MP A, AP A or anyother law or regulation. either substantivc or

procedurnl.

17. Nothing in this Stipo13[ed Order shall be inte1preted or construed as a commitment or

requircment that the Service or tl1e Corps obligate or pay funds in contravention ofthc

Anti-DeficiBncy Act, 31 U.S.C- § 1341, or anyother law or regulation.

18. Except as .expressJyprovided herei~ nothing in this Stipulated Ordcr shall be cons1IUcd

to limit or modify the Service)s or the CQlpS~ discretion under any applica.ble law

includjng. but not limited to, the ES~ IvIMP A. cw A or gBneral principles of

admini~trative law.

19. The parties agree that this Stipulatcd Order should not bc taken as an a.dmissien of any

wrongdoing or legal error by defend3Dt~ or as legal precedent in any matters unrelated to

the controversy that is the subject of this Stipulation.

20. This Stipulated Order may be modified by the Court pw-suant to the written agrccment of

the plaintiffs aud the federal defendants.

21. The terms of this Stipulatcd Order shall become offective upon entry of an order by the
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Court ratif}rjngthis Stipu1ated Order, This Court shall retainjllrisdiction to enfQrce this

Stipulated Order.

IT IS SO ORDERED, that the above Stipulation shall bo complied with, aud;

IT IS FURTHER ORDERED. that the Court's Orders to Show Cause dated August I.
2002, and November 7, 2002. .are hereby vacated.

DATED:
UNUED STATES DISTRICT JUDGE

.-

Presented by:

Q j/{t",,"L.. tl../~
Dated:

~ E. WJLLlAMS. Chief
YNE D. HETTENBACH. Trial Attorney

ildlife and Marinc Resources Division
U. s. Department of Justice
Ben Franklin Station. P. 0- Box 7369
Washington. DC 20044-7369
(202) 305-0210

Dared: r( .}.J ( ° " .

Attomt:y5 for Defendants

Lk
ERlC R GLrrZENSTEIN (DC Bar 358287)
Meyer & Glitzenstein
1601 Connecticut Ave~. N-W.
Suite 700
Washington. D.C. 20009
(202) S88~5206

Attorney for Plaintiffs
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EXHIBIT A

ADDITIONAL MANATEE PROTECTION AREAS

Caloosahatchee River -Lee County

A. From the Edison Bridge northeast to the ..ailro3d trestle

CurreD.1

s low speed year-round outside the marked channel. 25 :mph year-round in the marked
channel-

ProEosed

Establish a seasonal slow speed lNovember 15-March 31) and 25 mph (Aprill-Novcm.ber
14) in the marked channel.

B. Between the Caloosahatchee Bridge and the Edison Bridge

CUlT~

The cun-ent speed :zone between these two bridges is a glow speed year -round 1!4 mile zone
channel includcd along the eastern shoreline. The marked chaIlnel runs through the slow
spe~ zone at this location.

Proposed

Establish a slow speed year-round zone, ch3l1nel included, from shOIeline~to-shore1ine
between the bridges with a slow speed yeaJ:-round SOO-foot buffer extending east of the
Edison Bridge and west of the Caloosahatchee Bridge, -

c. ~rom the CaloosQhatchee Bridge sonthwesl: to Shell Point (ChanJlel Marker 93)

CllITent

Slow speed year-round ~ mile buffer zone along both shorelines with unregulated speed
outside thc buffer.

~Q.p~~eg

Extend the existing slow speed buffer fi'om the shoreline to a point roughly 300 feet frolD. the
near side of the navigation channel. In any location whe1re the distance fi:om th~ shoreline to

1
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the point approximately 300 feet from. the near sidf: of the navigation channel is less thm 1/4
mile, thc: 1/4 mi1e slow speed buffer will prevail and extend to the navigation cl1annel.

Esta.blish a slow speed year-Tound shoreline-to~shorcline zone, channe! jncluded, that extends
500 feet north and south of the Cape Coral Bridge.

ESbblish a slow speed ye~-round zone shoreline..to-shoreline, channel includ~ from
channel marker 72 to 82 ( approxilnate) at Redflsh Point. Each boundary line for this zone is
a perpendicular line extending from one shoreline through the channel marker to the opposite
shoreline

D. San C3.rlos Bay (de~cription of a~ea is available below -under "Propose~d")

Currcnt

A slow speed zone js in place on the eastern portion of this area (in the vicinity of Shell
Creek). The remainder of the area. is UDregulated south of and including the intracoastal
wate1Way.

ProDosed

Establish a slow speed year-roW1d zone in a portion of the southern half of the bay. The
northeD'l boundary fo( this zone is the southern edge of the Intraco35tal Waterway (1CW).
The 5outhern bo\n1dary is Sanibel Causeway. The western botl:[\dary is a line that coIUlects
tl1e west end of the easternmost iBland fomring the Sanibcl Causewayand extends northwest
to the westem shore] ine ofMerwin Key intersecting the ICW. The eastern boundary is the
existing slow speed year-round zone that covers Pu.nta Rassa Cove.

st. Johns River -Duval, Clay~ and St. Johns counties

A. Downtown Jacksonville between Reddie Point and Navigation Marker 81 (just
upstream of Hart B..idge)

Cu~nt

Variable width (300-900 feet) slow speed shoreline buffers (both shores)

ProRosed

Establish a year-round slow speed zone shoreline-ta-shoreli.ne with 25 mph in the marked
channel.

2
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B. From Navigation Marker 81 (just upstream of Hart Bridge) to Fuller Warren Bridge

C.!!!!ent

Variable widfu (.iOO-600 feet) slow speed shoreline 'buffers (both shores).

}1roDoscd

Establish a year-round slow sp~ed zone shorelinB-to-shorcline with 25 mph in the marked
channel.

c. St. Johns Rj"er south of Fl1ller Warreb. Bridge

CUrTeu!

Variable width slow speed shoreline buffer (botl'l shores).

PI::O~OS~

Establish slow speed year-rotmd 1,OOO-foot minimuxn buffers for the river alo11g both
shorelines ext~ding from the Fuller W~ Bridge 11pStt'eam to Peter's Creek in Clay
County on the western shoreline and to the south bank of the mouth of Julington Creek in St.
Johns County an the eastem shoreline-

Establish a slow !;peed yea!'"'round 900-foot minimum buffer along the cntire shore1in~ of
Doctor's Lake.

Halifax River/Tomoka River. Volusia County

A. Tomoka Rjvet" (entire reach)

C_U!:1;:~

Variable zones ranging ftom year-:round slow speed to year--TOWld 25 mph-

Propos~4

Establish a year-round slow speed zone, channel included. except where more strictly
r:egulated by 68C-22.012 Florida Administrative Code.

3



B. H..lifax River -Flagler/Vulusia. County line south to the Seabreeze Bridge

Current

This stretch of river is chara.cterized by a very narrow portion of riVCT extending south frOII:l
Flagler County and widening out in the vicinity of ToInoka State Park and Atlantic
Intracoastal Waterway (AlW) channel marker 9. The naITow portion of the ri."er, known as
Halifax Creck, is cutrently regulatcd as 30 mph in c11annel/slow speed outside of channel.
From channel marker 9 south to the Seabreeze Bridge~ the Halifnx River widen$ considerably
witl} most of this stretch approximately 3.000 feet m width with a 300 foot slow speedshoreline buffer (bot1J shores) and 30 mph otherwise. .

Pr()~os~

For Halifax Creek (ftam the county linc south to channcl marker 9)~ establish a slow speed
year-round zone outsjde the marked channel v.ith 25 mph in the cham1~l.

For the Halifax Riv@r and the Tomoka Basin, establish slow speed year-round 1,000-foot
minimum buffers along both shorelines with 25 mph outside the buffer zones., ,

Establish a slow spccd year-ro1md zonc, 5hore-to-shore. that extends 500 feet north and 1,000
feet south of the SR 40 Bridge.

c. Halifax River- Seabreeze Bridge to DunlawtoD Bridge

C_UI:I:ent

Variable zones.

ProDosed

Establish year-round slow speed l)OOO-foot minimwn buffers along the shoreJines with 25
mph between the buffet zones except where more strictlyreguIated by 68C-22.012 Florida
Ad:minist'rative Code.

Establisb a slow speed year-round shorelinc-to-shoreline zone. channel included, extendjng
500 feet north and south ofilie Seabreeze and Dunlawton Bridges.

D. Halifax River -Dunlawton Bridge to Ponce de Leon Inlet

CUITe.nl

Variable zones with 30 roph in A1W.

4



Prot!oscd

Establish a slow speed year-rou.nd zone outSide the AIW .with 25 mph in the channel.

E. Ponce de Leon Inlet and adjacent wate(" bodi~

Curr~t

Variable zones with 30 mph in the AIW. other marked channels and the inlct itself.

ProDose:9

Establish a year -round slow speed shoreline..to.shoreline zone outs.ide the AIW and marked
access channels, C)(cept for maintenanc~ of the existing seasonal 51ow-speed zone in
headwaters of Spruce Creek.

Establish 25 mph in the AIW and thB marked acoess channels.

Maintain the existing 30 mph area in the immediate vicinity of the inlet.

F. lIa\ifax River -approx.irnately one mile south of PoJJce de Leon It1let

~uxrent

Slow speed except for a n3lTOw band of 30 mph along the eastern shore.

~ogos~

Establjsh a slow speed year-round shore]jne-to-shoreline zone, chamJel included.
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u.s. DISTRICT COURT FOR
THE DISTRICT OF COLUMBIA

=A VB THE MANA TEE CLOB, ~ ~ l

Civil No.00-00076

CER TIFIC~ TE OF SER VIC~

I hereby certify that a copy of the [P]roposed Stipulated Order was servcd via facsimile

and U.S. mail. on this 24lh day of January] 2003 to the fonowing~

Eric R. Glitzenstejn
Meycr & Gli~enstein
Suite 700
1601 Connecticut Ave., N.W.
Washington, D.C. 20009

Virginia S. Albrecht
Rooert L. Gull~
Hunton & williams
1900 K S1J'eet, N.W.
Washington, D.C. 20008

J ohn Longstreth
Preston. GaJ:es, Eillis & Rouvelas Meed5
1735 NcwYork Avenue, N-W.
Suite 500
Washington. D.C. 20006
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